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IN THE 


United States Court of Appeals 

fob the District of Columbia 


No. 8855. 


MARGARET McKELVY BAILEY, 

Appellant 

v. 

JOHN RUSSELL YOUNG, C. W. KUTZ, GUY MASON, 
Commissioners of the District of Columbia, 

Appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLANT. 


Jurisdictional Statement. 

This appeal is from a final judgment entered April 3, 
1944 (App. 14) by the District Court of the United States 
for the District of Columbia in a condemnation action 
known as District Court No. 2783 (App. 1). 

The jurisdiction of the lower Court was based on Section 
1608 et seq., Annotated D. C. Code 1924 (Pp. 436-441); 
Title 25, Sec. 72 et seq., D. C. Code 1929 (Pp. 350-353); Title 
7, Sec. 301 et seq., D. C. Code 1940 Ed. (Pp. 184-191); and 
Public Act No. 139, 76th Congress, approved June 20,1939. 
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The jurisdiction of this Court to review the judgment of 
the lower Court is based on Title 18, Sec. 26, D. C. Code 
1929 (Pp. 159-160); Title 17, Sec. 101, D. C. Code 1940 Ed. 
(P.421). 


Statement of Case. 

This is an action by the Commissioners of the District 
of Columbia, appellees, to condemn a portion of land owned 
by appellant, Margaret McKelvy Bailey. Appellees sought 
to condemn 128 square feet of appellant’s land (App. 3). 
An answer was filed by appellant (App. 5-9) setting up 
three defenses: first, that the petition failed to state a claim 
upon which relief may be granted; second, taking issue with 
petitioners ’ allegations of public interest and necessity for 
the taking; and third, raising certain jurisdictional and 
legal objections to the proceeding. The case was ordered 
set down for hearing on the jurisdictional questions (App. 
9), and after hearing thereon the lower Court entered cer¬ 
tain findings of fact and conclusions of law (App. 10), and 
overruled the objections and defenses raised by the answer 
(App. 11). 

A jury was duly impaneled for the purpose of determin¬ 
ing damages and benefits, and thereafter the verdict of the 
jury was rendered (App. 11-13), which included benefit 
assessments of $150 and $25 respectively against two lots 
in the Square (App. 13). Appellant filed her objections 
to the proceeding and the entry of any verdict or judgment 
therein (App. 13-14) and, after hearing the same, the lower 
Court overruled said objections and ratified and confirmed 
the verdict (App. 15). This appeal followed. 

To establish their case petitioners introduced as an ex¬ 
hibit (App. 17) their order to the Corporation Counsel to 
institute this proceeding in accordance with the provisions 
of Section 1608 et seq. of the D. C. Code , 1 ‘ such action being 
deemed necessary in the public interest.” In paragraph 
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of the petition filed below the appellees alleged public 
interest and necessity as the grounds for condemning this 
property; while in the preceding second paragraph Section 
1GOS of the Code, containing the three conditions under 
which appellees were authorized to proceed, was pleaded 
(App. 1-2). 

An employee of the D. C. Highway Department testified 
that a recommendation to condemn this property was made 
by his office based upon his own investigation which con¬ 
sisted of the inconvenience he encountered in turning his 
car through the alley (App. 19-20); that this alley had been 
in existence since 1911 (App. 20); he gave his conclusion 
that the alley in its present state is not sufficient for mov¬ 
ing automobile traffic at the point in question (App. 21); 
and that the attention of his office was called to this alley 
by one complaining property owner (App. 21). While the 
Square in question is served by one through alley and the 
property owners are adequately served by the alley in its 
present condition (App. 21), no investigation was made to 
determine the adequacy with which the property owners are 
served by refuse and trash removal trucks, by delivery and 
pick-up service and repairs, nor to determine the amount 
of automotive traffic using this alley (App. 22). 

Over objection the lower Court received in evidence ap¬ 
pellees’ Exhibit 3, the Surveyor’s recommendation purport¬ 
ing to recite a study of conditions having been made at this 
location and that it had been found advisable to acquire 
the alley cut-off; likewise Appellees’ Exhibit 4 was received 
in evidence over objection, being a recommendation of the 
witness Hedgcock, above noted, reciting that i ‘ proper turn 
by vehicular traffic cannot be made, without considerable 
difficulty at alley corner” in question (App. 23-25). 

The lower Court held that “ there is evidence to support 
the Commissioners’ determination that the acquisition of 
this land is in the public interest”, and overruled appel- 
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lant’s objections as previously noted, as well as her motion 
to dismiss (App. 25). 


Statutes Involved. 

§7-301 (25:72). (Sec. 1608, 1924 Code). Alleys and 
minor streets opened, extended, widened, or straight¬ 
ened by Commissioners-Conditions-Petition of land- 
owners-Minor street defined. 

The Commissioners of the District of Columbia are 
authorized to open, extend, widen, or straighten alleys 
and minor streets in the District of Columbia under the 
following conditions, namely: First, upon the petition 
of the owners of more than one-half of the real estate 
in the square or blocks in which such alley or minor 
street is sought to be opened, extended, widened, or 
straightened, accompanied by a plat showing the open¬ 
ing, extension, widening, or straightening proposed; 
second, when the commisisoners deem that the public 
interests require such opening, extension, widening, or 
straightening; third, when the health officer of said Dis¬ 
trict certifies to the necessity for the same on the 
grounds of public health: Provided , That a minor 
street shall be of a width of not less than forty feet 
nor more than sixty feet and shall run through a square 
or block from one street to another. (Mar. 3,1901, 31 
Stat. 1429, ch. 854, § 1608; Feb. 23, 1905, 33 Stat. 733, 
ch. 734, § 1608.) 

Statement of Points. 

1. The conditions enumerated in Title 7, Section 301, 
1940 Code (Section 1608, 1924 Code) w’ere not complied 
with and appellees had no authority to either institute or 
proceed with their action, nor did the lower Court have 
jurisdiction over the proceedings in the absence of proof 
of a strict compliance with the conditions enumerated in 
said Code section. 

2. There w T as neither proof of “necessity” nor of the 
existence of ‘‘public interest”, and the proceedings below 
should have been dismissed. The lower Court erred in 
admitting certain documentary evidence. 
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Summary of Argument. 

1. Title 7, Sec. 301, 1940 Code (Sec. 1608, 1924 Code) 
authorizes the Commissioners to institute condemnation 
proceedings only when all three of the conditions therein 
enumerated exist. It was specifically under all provisions 
of this section that the petition of appellees was predi¬ 
cated, and the entire section was cited by them in their 
petition. In the absence of proof of the existence of these 
three provisions the proceedings below should have been 
dismissed. Proper statutory construction requires the 
conclusions that the conditions stated are in the con¬ 
junctive, and not in the alternative; especially when this 
section is compared to the original section 1608 (31 Stat. 
L. pt. 1, p. 1189) which was repealed and supplanted by 
the present section. The original act authorized condem¬ 
nation vrhen any one of five conditions, in the alternative, 
existed; and with the substitution of the present section 
containing three provisions the alternative word “or” 
was omitted before each provision. The language of the 
present act is plain. Appellees were without authority 
to proceed and the lower Court was without jurisdiction 
to entertain the proceedings predicated upon only one 
of the conditions enumerated in this Code section. 

2. The petition alleges “public interest’’ and “neces¬ 
sity” for the acquisition of this land by condemnation. At 
the hearing, however, appellees confined themselves to the 
issue of “public interest”, and attempted to demonstrate 
this by a copy of an order of the Commissioners directing 
the institution of proceedings “ # * * such action being 
deemed necessary in the public interest”, and offered tes¬ 
timony of a Highway Department employee to the effect 
that it w r as inconvenient to turn his car around the alley. 
The lower Court erred in admitting documentary evidence 
in this connection. Appellant contends that the allegations 
of public interest and necessity were neither demonstrated 
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lant’s objections as previously noted, as well as her motion 
to dismiss (App. 25). 
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nor proven. On the contrary, under the circumstances of 
this case the conclusion is forced that appellant’s property 
is sought to be taken solely for private benefit, namely, to 
furnish easier access to a garage located on the two lots 
against which benefits were assessed. The burden of prov¬ 
ing the allegations of necessity and public interest was upon 
appellees. They did not do so. The proceeding should 
have been dismissed. 


Argument. 

1. The Act under which appellees sought to maintain the 
proceeding was passed February 23, 1905 (33 Stat. 733), 
cited above. This Act repealed and supplanted the previous 
section of the Code (31 Stat. 1189). It is important to note 
that the present section of the Code contains no words 
which indicate that the three enumerated conditions therein 
named are in the alternative. 

The original section authorized the Commissioners to 
open or extend on presentation of a plat accompanied by a 
petition of more than one-half of the owners; or when the 
Commissioners certify that the preservation of peace and 
good order require; or ivhen it is necessary for proper 
drainage; or when it is necessary to accommodate vehicle 
traffic ; or when the health officer shall certify that opening, 
extension, widening or straightening of an alley is neces¬ 
sary for the public health. All of these conditions were in 
the alternative. With the repeal of that section the alterna¬ 
tive words “or when” were omitted from the present sec¬ 
tion of the Code, and it must follow that the use of the 
present language “* * * under the following conditions: 
# * * ” means that all three conditions enumerated are in 
the conjunctive. Proper construction of this section of the 
Code allows of no other meaning. 

Therefore, appellees were required, not only to have al¬ 
leged, but to have proven the existence of three conditions 
named in said section in order to maintain their action. 
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Otherwise their authority is lacking and the lower Court 
was without jurisdiction to condemn appellant’s property. 

This Court has not had occasion to pass upon this ques¬ 
tion, although it has been raised previously in Fay v. Mc¬ 
Farland, 32 App. I). C. 295, and in Rudolph v. Sensener, 39 
App. D. C. 385. 

In the Rudolph case, supra, the lower Court (40 W. L. R. 
260), while ruling in favor of the property owners on an¬ 
other point (discussed infra), took occasion in its written 
opinion to reject the above objections and ruled that only 
one of the conditions stated in Sec. 1608 need exist. It is 
submitted that the opinion was in error on that point, 
especially when the other provisions of the section are con¬ 
sidered. It is interesting to note, too, that in Fay v. Mc¬ 
Farland, supra, the Commissioners proceeded under Sec. 
1608 alleging the existence of two of the conditions stated 
in that section. 

2. Appellees did not prove either the necessity or the 
existence of the alleged public interest in the proceedings 
below. 

It has heretofore been decided by this Court that the 
matter of “public interest” is a jurisdictional requirement 
which must be satisfied and, if demonstrated that there is no 
such “public interest”, the proceedings must fail. Fay vs. 
McFarland, supra. Having alleged “necessity” a like bur¬ 
den is cast upon appellees to prove that phase of the case. 

The only apparent showing of so-called public interest was 
the Exhibit, received over appellant’s objection, consisting 
of an order of appellees directing the Corporation Counsel 
to proceed to condemn appellant’s property” * * * such 
action being deemed necessary in the public interest * * # ” 
(App. 17), and the testimony of the witness Hedgcock 
whose investigation was confined solely to turning his car 
around the alley, while at the same time he disclaimed any 
knowledge of the adequate service received by the property 
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owners from the use of the alley in its present condition, 
and as it has existed for many years! Such was the infor¬ 
mation upon which the Commissioners “deemed such action 
necessary in the public interest'’, and instituted the pending 
action. On the other hand, appellees’ real estate expert 
testified that the only benefits to be realized was the con¬ 
venience which two property owners might gain in getting 
to and from their respective garages (App. 25-26). And the 
jury found such a benefit of $25 and $150, respectively, to 
only two property owners. 

It appears that this Square 2102 was subdivided and the 
alleys dedicated in 1911 (App. 20). For more than 32 years 
the alley under discussion has been maintained, adequately 
serving the adjacent property owners, the public and veh¬ 
icles of the District of Columbia. There is absolutely no 
testimony to the contrary, except that of the witness Hedg- 
cock, whose sole test and investigation consisted of incon¬ 
venience in turning his car around the alley. To conclude 
that from such information the Commissioners were justi¬ 
fied in exercising discretion or judgment as to necessity 
or public interest is to brush aside the rights of all property 
owners within the District. Action based upon such meager 
evidence is arbitrary and capricious. 

It is submitted that there was no proof of the existence 
of necessity or public interest and that the record forces the 
conclusion that appellant’s property is sought so that ac¬ 
cess to the garages on Lots 31 and 806 may be more con¬ 
venient. There can be no justification under the guise of 
“public interest” and “necessity” for the taking of prop¬ 
erty of one individual to benefit the owner of another, oth¬ 
erwise the rights of every property owner are endangered. 

Moreover appellees are not even in a position to assert 
that any notice or hearing took place before reaching their 
alleged conclusion of necessity or public interest as as¬ 
serted in their order of January 28, 1942 (App. 17). Cer¬ 
tainly appellant was entitled to be heard on these issues. 
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Appellant objected to the introduction into evidence of 
the various exhibits consisting the order of the Commis¬ 
sioners (App. 17) and the recommendation of the Highway 
Department (App. 22-25), because the exhibits did not prove 
public interest or necessity nor the duty or authority of 
the Commissioners under these circumstances. It is here 
urged that the lower Court committed error in receiving 
these documents in evidence for the reasons above-men¬ 
tioned and because it is demonstrated that the Commis¬ 
sioners, in attempting to exercise their discretion or judg¬ 
ment, acted without information or facts to justify the in¬ 
stitution of the proceedings below. 

The questions of ■■■■■■ public interest and neces¬ 
sity have been construed in this jurisdiction to be the sub¬ 
ject of judicial inquiry and are jurisdictional requirements 
which must be properly established. Fay v. McFarland , 
supra. These questions were not at all established, and it 
follows that the proceedings below were a nullity. 

Conclusion. 

Under the circumstances here presented it is submitted 
that the lower Court should have sustained appellant’s ob¬ 
jections and dismissed the complaint. The judgment of 
the lower Court should be reversed. 

Respectfully submitted, 

MAURICE FRIEDMAN, 
Attorney for Appellant, 
Munsey Building. 
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APPENDIX. 

Case No. 8855. 

1 Petition. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
fob the District of Columbia. 


In Re: Condemnation for acquisition 
of land in Square 2102 for alley 
purposes, in the District of Col¬ 
umbia. 

The petition of John Russell Young, C. W. Kutz and Guy 
Mason, respectfully represents: 

1. That they are the Commissioners of the District of 
Columbia and file this petition for the purpose of acquiring 
the hereinafter described land by condemnation for alley 
purposes in Square 2102 in the District of Columbia, pur¬ 
suant to the provisions of Sections 1608 et seq., of the Code 
of Law for the District of Columbia, and Public Act No. 
139, 76th Congress, approved June 20, 1939. 

2. Section 1608 of the Code provides as follows: 

‘‘That the Commissioners of the District of Columbia 
be and they are hereby authorized to open, extend, 
widen or straighten alleys and minor streets in the Dis¬ 
trict of Columbia under the following conditions, name¬ 
ly, First , upon the petition of the owners of more than 
one-half of the real estate in the square or blocks in 
which such alley or minor street is sought to be opened, 
extended, widened or straightened, accompanied by a 
plat showing the opening, extension, widening or 
straightening proposed: Second , when the Commission¬ 
ers deem that the public interests require such opening, 
extension, widening, or straightening; Third, when the 


Filed 

Mar 12, 1942 

District Court 
No. 2783. 
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health officer of said District certifies to the necessity 
of the same on the grounds of public health: Provided, 
that a minor street shall be of a width of not less than 
forty feet nor more than sixty feet and shall run 
through a square or block from one street to another.” 
2 3. Section 1608e of the Code provides as fol¬ 

lows: 

1 ‘ That whenever it becomes necessary to open, widen, 
extend, or straighten alleys or minor streets by con¬ 
demnation, the said Commissioners shall institute con¬ 
demnation proceedings in the Supreme Court of the 
District of Columbia, sitting as a district court, by a 
petition in ran, particularly describing the land to be 
taken, which petition shall be accompanied by duplicate 
plats to be prepared by the surveyor of the said Dis¬ 
trict, showing the courses and boundaries of the alley 
or minor street proposed to be opened, widened, ex¬ 
tended, or straightened, the number of square feet to 
be taken from each lot or part of lot in the square or 
block, showing the existing alleys or minor streets in 
said squares or block, and such other information as 
may be necessary for the purposes of such condemna¬ 
tion. Upon the filing of such petition, one copy of the 
plat, endorsed with the docket number of the case, shall 
be returned by the Clerk of said Court to the said sur¬ 
veyor, for record in his office.” 

4. That your petitioners, sitting as the Board of Com¬ 
missioners for the District of Columbia, have deemed and 
determined that the public interests require additional land 
for alley purposes in Square 2102 as aforesaid, and that it 
is necessary to acquire the hereinafter described land by 
condemnation for said purposes. 

5. That duplicate plats prepared by the surveyor of the 
District of Columbia, showing the boundaries of said pro¬ 
posed alley, the number of square feet to be taken from each 
lot or part of lot in the aforesaid square, and such other 
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information as will be necessary in the judgment of your 
petitioners, for the purpose aforesaid, are filed herewith, 
as part hereof, marked “Exhibit, D. C. No. 1.” 

6. That the land necessary for the said public alley, 
with the names and addresses of the owners (so far as can 
be ascertained) of the fee of said land, and a particular de¬ 
scription thereof, is as follows: 

3 DESCRIPTION 

Description of land to be acquired by condemnation 
for alley purposes in Square 2102. 

Part of Lot 6, Square 2102. 

Beginning for the same at the most northerly corner 
of said Lot 6, and running thence along the East line 
of a public alley 15 feet wide, with the West line of 
said Lot 6, South 15 feet; thence leaving the West line 
of said Lot 6 and running East 17.08 feet to the North¬ 
easterly line of said Lot 6; thence with the Southwest¬ 
erly line of a public alley 15 feet wide, Northwesterly 
22.73 feet to the point of beginning, containing 128 
square feet. 

Owner: Margaret McKelvy Bailey. 

Residence: 3111 Cathedral Avenue, N. W. 

4 The premises considered, your petitioners pray: 

1. That public notice of not less than ten days be 

given of the filing of this petition by advertisement in such 
manner as this Honorable Court shall prescribe, warning all 
persons having any interest in these proceedings to attend 
Court on a day to be named in said notice and to continue in 
attendance until the Court shall have made its final order 
ratifying and confirming the award of damages and the 
assessment of benefits of the jury; and that a copy of said 
notice be served by the United States Marshal for the Dis¬ 
trict of Columbia, or his deputies, upon such owners of the 
fee of the land to be condemned as may be found by said 
Marshal, or his deputies, within the District of Columbia. 
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2. That after the return of the Marshal and the filing 
of proofs of publication of said notice, this Honorable 
Court shall empanel a jury in accordance with the law pro¬ 
vided for in such cases, to assess the damages each owner 
of land to be taken may sustain by reason of the aforesaid 
public alley, and the condemnation of the land for the pur¬ 
poses thereof, and to assess the benefits resulting therefrom, 
including the expenses of these proceedings as provided for 
in the aforesaid sections of said Code of Law, and the Act 
of Congress approved June 20, 1939. 

3. That such other and further orders may be passed 
and proceedings had herein as are contemplated by the pro¬ 
visions of said Code to the end that the hereinbefore de¬ 
scribed land, in fee simple, may be condemned and secured 
for the purposes aforesaid. 

JOHN RUSSELL YOUNG, 

C. W. KUTZ, 

GUY MASON, 

Commissioners, District of 
Columbia. 


5 District of Columbia, ss.: 

Personally appears JOHN RUSSELL YOUNG 
who being first duly sworn according to law, deposes and 
says that he is one of the Board of Commissioners of the 
District of Columbia; that he has read the foregoing peti¬ 
tion of said Commissioners and knows the contents there¬ 
of; that the facts therein stated upon personal knowledge 
are true and those stated upon information and belief he 
believes to be true. 

JOHN RUSSELL YOUNG. 
Subscribed and sworn to before me 
this 10th day of March, 1942. 

Adam B. Yeibel, 

Notary Public, D. C. 
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Richmond B. Keech, 

Corporation Counsel, D. C. 

James W. Laudebdale, 

Assistant Corporation Counsel, D. C. 
Stanley DeNeale, 

Assistant Corporation Counsel, D . C. 
Attorneys for Petitioners, 

District Building. 


7 Answer of Margaret McKelvy Bailey. 

(Piled Jul. 30, 1943.) 

The answer of the respondent, Margaret McKelvy Bai¬ 
ley, owner of the property a portion of which is sought to be 
condemned, respectfully shows to this Court as follows: 

FIRST DEFENSE. 

The petition of the Commissioners filed herein fails to 
state a claim upon which relief may be granted. 

SECOND DEFENSE. 

1. She admits that the petitioners are the Commission¬ 
ers of the District of Columbia; but denies their authority to 
seek to condemn her said property by reason of the matters 
and things more fully hereinafter set forth. 

2. She admits the existence of the provisions of the Code 
of Laws of said District cited in paragraph 2 of the peti¬ 
tion. 

3. She admits the existence of the provisions of the 
Code of Laws of said District cited in paragraph 3 of the 
petition. 

4. She denies that said petitioners have either deemed 
or determined that the public interests require additional 
land for “alley purposes” in Square 2102; and denies that 
it is necessary to acquire said land by condemnation for said 
purposes. She further denies the existence of public in- 
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terest or necessity to justify the action filed herein by said 
petitioners. 

5. She admits the existence of plats attached to the pe¬ 
tition filed herein, and neither admits nor denies the re¬ 
maining averments of paragraph 5 of said petition, but 
demands strict proof thereof. 

6. She denies the averments of necessity contained in 
paragraph 6 of said petition, but admits that the de- 

8 scription of said land appears to be proper, and that 
she is the owner of said property. 

This respondent denies each and every averment con¬ 
tained in said petition not specifically admitted herein. 

THIRD DEFENSE. 

For further answer to said petition, this respondent states 
as follows: 

(1) She is the owner of the property known as Lot 6 in 
Square 2102 (and premises thereon known as 3111 Cathe¬ 
dral Avenue, Northwest) in the District of Columbia, a por¬ 
tion of which property is sought to be taken and condemned 
in this cause for so-called “alley purposes.” 

(2) This respondent avers that said petitioners, the 
Commissioners of the District of Columbia, are without 
authority to institute and prosecute this action upon the 
showing made by their petition filed herein, or to acquire 
said additional land for alley purposes; that said Section 
1608 of the Code of Laws for said District referred to and 
set forth in said petition does not authorize said Commis¬ 
sioners to acquire said land for alley purposes when only 
one of the three conditions mentioned therein exist; that 
said conditions are not in the alternative but in the con¬ 
junctive, and that each and all of the said conditions must 
exist and be alleged and proved herein, before the said Com¬ 
missioners may lawfully seek to condemn or acquire and 
take the land of this respondent in invitum for alley pur¬ 
poses in said lot and square; that is, it must appear that 
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the owners of more than one-half of the real estate in said 
block or square have petitioned the said Commissioners to 
open, extend, widen or straighten said alley, that the said 
Commissioners deem the public interests require such open¬ 
ing, extending, widening or straightening, and that the 
health officer of said District has certified to the necessity 
for the same on the grounds of public health. 

(3) This respondent further avers that the health offi¬ 
cer of said District has not certified to the necessity for the 
proposed taking of her property for “alley purposes’’ on 
the grounds of public health, and that the owners of more 
than one-half of the real estate in said block or square have 
not petitioned said Commissioners to take or seek to 
9 condemn respondent’s property for “alley pur¬ 
poses”; that there is presently in existence an alley 
or alleys in said block or square; that the respondent’s 
property, or portion thereof, is not needed in said block or 
square for the accommodation or convenience of the prop¬ 
erty owners; that the proposed taking of respondent’s prop¬ 
erty would not benefit the remainder of the properties in 
said block or square and would not benefit or add to the 
convenience of the owners of said property; on the contrary 
this respondent says that the proposed taking of her prop¬ 
erty for so-called “alley purposes” could only create a 
benefit to one property owner, namely, the owner of Lot 806, 
by reason of a supposed convenience in getting an automo¬ 
bile in and out of the garage existing on said Lot 806; that 
this respondent and her late husband purchased said prop¬ 
erty which she now owns in the expectation that the exist¬ 
ing alley or alleys sufficiently serviced the property owners 
in said block or square; that the existing alley or alleys in 
said block or square are substantially of like character as 
other alleys in the vicinity of said block or square; that the 
proposed taking of this respondent’s property for so-called 
“alley purposes” would destroy many valuable garden and 
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yard privileges enjoyed by her, and would necessitate the 
removal of valuable trees, flowers, vines and shrubbery. 

(4) This respondent says that the action of the Com¬ 
missioners in the premises is an arbitrary, capricious or 
improper exercise of the authority vested in them by the 
aforesaid Section of the Code of Laws for said District; 
she denies the public interests require the proposed taking 
of a portion of her property for “alley purposes,’’ and as¬ 
serts that the proposed taking would be prejudicial and in¬ 
jurious to her interests. 

(5) This respondent further says that, if the Court be 
of the opinion that the said Section of the Code of Laws 
for said District authorizes and empowers the said Com¬ 
missioners to seek to condemn and take respondent’s prop¬ 
erty for so-called “alley purposes,” in the absence of a pe¬ 
tition of more than one-half of the owners of real estate in 
said block or square, and only upon the averment and proof 
of the existence of one condition, then she says that said 
Section is unconstitutional and void, in that it does not pro¬ 
vide for notice to the owners of said property, includ- 

10 ing this respondent, of the intention of said Com¬ 
missioners to seek to condemn this respondent’s 
property for so-called “alley purposes” in said block or 
square; and because said Section does not provide for a 
hearing, and said Commissioners did not conduct a hearing 
with notice and an opportunity to be heard, on the question 
of the necessity or public interests of the proposed taking 
in said block or square; by reason whereof this respondent 
has been and will be deprived of the due process of law to 
which she is entitled under Article XIV of the Amendments 
to the Constitution of the United States. 

(6) This respondent further says that the facts, con¬ 
siderations and conditions which form the basis of the said 
Commissioners’ conclusion that the public interests, and 
necessity, require the taking or condemnation of respond¬ 
ent’s property are not set forth in said petition; and she 
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says that said Commissioners, under the circumstances of 
this case, should be required to fully and clearly set forth 
and explain in their said petition, why they deem and deter¬ 
mine the public interests require the additional land for 
“alley purposes” and why it is necessary to acquire said 
land by condemnation for said alleged purposes. 

(7) This respondent says that the condemnation of her 
said property for “alley purposes” would greatly injure 
her in her rights of property and would inflict upon her ir¬ 
reparable damage. 

WHEREFORE, this respondent prays for judgment (a) 
That this proceeding be quashed, and (b) That the said 
petition be dismissed. 

(s) MARGARET McKELVY BAILEY. 

(s) Maurice Friedman, 

Attorney for Respondent, 

Margaret McKelvy Bailey, 

Munsey Building. 


12 Order. 

Upon consideration of the proposed Order to Empanel 
a Jury, and the Answer filed by the respondent, Margaret 
McKelvy Bailey, and it appearing to the Court that ques¬ 
tions of jurisdiction of this Court to entertain this cause 
have been raised by said Answer, it is by the Court this 
3rd day of August 1943, 

ORDERED: That this cause be set down for hearing on 
Petition and Answer, on the 7th day of October, 1943, to de¬ 
termine the jurisdictional questions raised in said Answer, 
and it is further 

ORDERED: That this cause be continued until the 7th 
day of October, 1943. 

DAVID A. PINE, 

Justice. 
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13 Findings of Fact. 

This cause came on for hearing in the District Court of 
the United States for the District of Columbia before As¬ 
sociate Justice James M. Proctor, on October 7, 1943. The 
Court found as facts, the following: 

1. That condemnation of the land which is the subject 
of this proceeding, as shown on “Exhibit A,” attached to 
the Petition, was reasonably necessaiy for the widening of 
the alley. 

2. That the alley in its present condition is inadequate 
to permit convenient vehicular traffic. 

3. That the facts before the Commissioners of the Dis¬ 
trict of Columbia were sufficient to form the basis of their 
determination that the public interest required the widen¬ 
ing of the alley. 

CONCLUSIONS OF LAW. 

The Court found as a matter of law, the following: 

1. That the Commissioners of the District of Columbia 
are chargeable under the existing law with the duty of de¬ 
termining when and to what extent public alleys are to be 
opened, widened, or straightened. 

2. That the action of the Commissioners in determining 
and ordering the widening of this alley was not unreason¬ 
able, arbitrary or capricious. 

3. That it was not necessary for respondent to have a 
notice and opportunity to be heard before the Com- 

14 missioners, prior to their determination that the al¬ 
ley should be widened. 

4. That under the provisions of Section 1608 of the 
Code it was not necessary for the Commissioners to deter¬ 
mine that all three of the conditions set forth therein exist¬ 
ed, but under said section they are authorized to open, ex¬ 
tend, widen or straighten any alley if any one or more of the 
conditions therein contained existed. 

JAMES M. PROCTOR, 
Justice. 
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I object to the foregoing 
Findings and Conclusions. 

Maurice Friedman, 

Attorney for Margaret M. Bailey. 


15 Order. 

(Filed July 26, 1944.) 

This cause came on to be heard on the Petition and the 
Answer on October 7, 1943, and after oral argument by 
counsel for the respective parties, it is this 26th day of 
July, 1944 

ORDERED: That the objections and the defenses raised 
by the Answer filed herein be and the same are hereby over¬ 
ruled without prejudice as of October 26, 1943, nunc pro 
tunc (now for then). 

JAMES M. PROCTOR, 
Justice. 


16 Verdict of Jnry. 

(Filed Feby 1, 1944.) 

We, the jury in the above entitled cause, hereby find the 
following verdict and award of damages for and in respect 
of the land to be condemned and taken for the alley in 
Square 2102, in the District of Columbia, as shown on a 
map or plat filed with the petition in this cause, amounting 
to the sum of One Hundred and Eighteen 7 %oo DOLLARS 
($118 7 %oo), as set forth in Schedule No. 1, hereto annexed 
as part hereof. 

And we, the jury aforesaid, hereby find the expenses of 
these proceedings to amount to the sum of Four Hundred 
and Four 10 Aoo DOLLARS ($404 J %oo). 

And we, the jury aforesaid hereby find the amount of 
benefits accruing by reason of the condemnation of land 
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necessary for the acquisition of land for alley purposes in 
Square 2102, in the District of Columbia, as aforesaid, to 
be the sum of One Hundred and Seventy Five xx ioo DOL¬ 
LARS ($175°%oo). 

And we, the jury aforesaid, find the lots, pieces or par¬ 
cels of land mentioned and described in Schedule No. 2, 
hereto annexed as part hereof, and we hereby find that 
the lots, parts of lots, pieces or parcels of land mentioned 
and described in said Schedule No. 2, will be benefited to 
the extent of the respective amounts mentioned and set 
forth in Schedule No. 2, and we hereby assess against the 
said lots, or parts of lots, pieces or parcels of land, re¬ 
spectively, as and for benefits as aforesaid, the sev- 
17 eral amounts specified and set forth in said Sched¬ 
ule No. 2. 

WITNESS OUR HANDS AND SEALS This 1st day of 


February, 1944. 

FRED S. KOGOD (seal) 

WINSLOW B. VAN DEVANTER (seal) 
THOMAS D. HARDIN (seal) 

W. E. GRILL BORTZER (seal) 

R. P. BELL (seal) 


18 SCHEDULE NO. 1. 

DAMAGES 


Square 2102 Amount awarded 

as damages 

Part of Lot 6, Square 2102. - 

Beginning for the same at the most northerly cor¬ 
ner of said Lot 6, and running thence along the East 
line of a public alley 15 feet wide, with the West line 
of said Lot 6, South 15 feet; thence leaving the West 
line of said Lot 6 and running east 17.08 feet to the 
Northeasterly line of said Lot 6; thence with the 
Southwesterly line of a public alley 15 feet wide. 
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Northwesterly 22.73 feet to the point of beginning, 
containing 128 square feet.118.70 


Costs and Expenses 

Advertising.117.00 

Stenographer . 43.40 

Expert witnesses. 25.00 

Jurors .100.00 

404.10 


Total Costs and Expenses 


19 SCHEDULE NO. 2. 

BENEFITS 


Squabe 2102 Amount assessed 

as benefits 


Lot 806, Square 2102.150 °%oo 

Lot 31, Square 2102. 25 °9 

Total Benefits .$175 00 / 


20 Objections of Margaret McKelvy Bailey. 

The respondent, Margaret McKelvy Bailey, owner of Lot 
6 in Square 2102, a portion of which property is sought to 
be taken and condemned, respectfully objects and excepts 
to this proceeding and to the entry of any verdict or judg¬ 
ment herein, for the following reasons: 

(1) That the petitioners are without authority to insti¬ 
tute and prosecute this action. 

(2) That no notice or hearing was ever afforded re¬ 
spondent before said petitioners of either the necessity or 
public interest of the proposed taking. 
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(3) That the petitioners have not complied with Sec¬ 
tion 1608 of the D. C. Code. 

(4) That there is no necessity or public interest for the 
proposed taking; and that, on the contrary, said proposed 
taking will benefit only private property owner or owners. 

(5) That this Court is lacking in jurisdiction to hear 
and determine, or enter any judgment or order in this 
cause. 

(6) ) Reference is made to the Answer filed herein by 
this respondent and the specific and detailed objections 
therein presented. 

(7) That this Court should have quashed this proceed¬ 
ing and dismissed the petition filed herein. 

(8) And for other reasons apparent of record. 

MAURICE FRIEDMAN, 

Attorney for Margaret McKelvy Bailey, 
Munsey Building, 

Washington, D. C. 

Service of copy of foregoing Objections 
acknowledged this 6th day of March, 1944. 

Stanley DeNeale, 

Assistant Corporation Counsel, D. C. 


21 Memorandum. 

March 10, 1944. 

Order fixing March 29, 1944, for hearings on exceptions 
and objections filed. 


22 Order Overruling Exceptions and Objections 

and Ratifying Verdict. 

This cause coming on for hearing on the exceptions and 
objections to the verdict of the jury returned and filed 
herein, and having been considered by the Court, it is this 
3rd day of April 1944, 
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ORDERED: That the said objections be and the same 
are each and all overruled; and that the said verdict be 
and the same is hereby in all respects finally ratified and 
confirmed. And it is further 
ADJUDGED, ORDERED AND DECREED, That upon 
the payment of the said several awards to the parties there¬ 
to entitled, or into the Registry of the Court, in accordance 
with the provisions of Section 491n of the Code of Law for 
the District of Columbia, the parcel of land shall become 
and be the property of the District of Columbia for the pur¬ 
poses for which this proceeding was instituted. 

By the Court: 

JAMES M. PROCTOR, 

Justice . 

Copy of the foregoing 
Order received this 30th 
day of March, 1944. 

I object to the entry of 
said order: 

Maurice Friedman, 

Attorney for Margaret M. Bailey. 


23 Notice of Appeal 

Notice is hereby given this 22d day of June, 1944, that 
Margaret McKelvy Bailey hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 3d day of April, 
1944, in favor of the District of Columbia against said Mar¬ 
garet McKelvy Bailey. 
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Excerpts from Testimony. 

29 ETHEL G. LEIBSOHN, was called as a witness 
for petitioners, and testified as follows: 

Direct Examination by Mr. Lauderdale: 

Q. How are you employed, please? A. In the Com¬ 
missioners J office. 

Q. Is that the office which has the exclusive custody and 
control of the official documents of the District of Colum¬ 
bia? A. Yes, sir. 

Q. Did you bring here, at my request, this morning the 
original order authorizing the Corporation Counsel to in¬ 
stitute this proceeding? A. Yes, sir. 

Q. And have you that? A. Yes, sir. 

Q. I will show you what purports to be a copy of that 
order, and ask you whether or not that is an exact 

30 copy, as you have read it and initialed it. A. Yes, 
sir. 

Mr. Lauderdale: If your Honor please, I ask that 
this be marked as Exhibit No. 1. 

Mr. Friedman: Are you offering it? 

Mr. Lauderdale: I am offering it. 

Mr. Friedman: I object to it, if your Honor 
please. 

• • * * • 

Mr. Friedman: I assume it is the same as the 
copy, but this seems to be, according to Mr. Lauder¬ 
dale’s statement, an order and direction to the Cor¬ 
poration Counsel to proceed to institute this proceed¬ 
ing. How a direction by the Board of Commission¬ 
ers to the Corporation Counsel, authorizing him to 
take certain steps, proves anything about public 

necessity is beyond me. 

• * * • • 

31 Mr. Friedman: I have a further objection. That 
copy purports to be signed by the Secretary of the 
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Board, and I submit that a signature by the Secre¬ 
tary to the Commissioners does not prove the exist¬ 
ence of any action by the Commissioners. 

The Court: These are matters that will go to the 
inherent value of the testimony, as to the weight of 
it. Whether or not the action was taken, is another 
matter. Assuming the action was taken, does it 
prove public necessity? That goes to the form. I 

will overrule your objection. 

# * * • • 


32 (D. C. Exhibit 1 is as follows:) 

“January 28, 1942. 

“ORDERED: 

“That the Corporation Counsel is hereby directed 
to institute condemnation proceedings under and in 
accordance with the provisions of Section 1608 et seq, 
of the Code of Law for the District of Columbia, and 
Public Act No. 139, 76th Congress, approved June 
20, 1939, for the acquisition of land in Square 2102, 
in the District of Columbia, for alley purposes, as 
indicated in green on plat designated * Condemna¬ 
tion of part of Lot 6 for Alley Purposes, Square 2102’ 
dated January 8, 1942, such action being deemed 
necessary in the public interest. 

“By order of the Board of Commissioners, D. C. 


“G. M. THORNETT 
“Secretary to the Board, 
“Official copy furnished “Engineering 


Auditor 
E. D. 

C. C. 

Surveyor 
Dir. Highways 
Dir. San. Eng’r’g. 
Exec. Officer, Zoning 
Comm. 


Department 
“Feb. 2—1942 
“Corporation Counsel 
“Received 
Feb 2—1942 
Chief Clerk 

Corporation Counsel’s Office.” 



18 


33 CROSS EXAMINATION: 

By Mr. Friedman: 

Q. Now, was there any other action that you 
know of taken by the Board of Commissioners with respect 
to this particular piece of property, aside from that con¬ 
tained in these minutes of January 28, 1942? A. I 
wouldn’t know offhand, unless I made a search of the rec¬ 
ords. 

Q. Have you made any search to ascertain whether 

there are any other records? A. No, sir; I have not. 

• * * * * 


34 LELAND M. HEDGCOCK was called as a witness 
for petitioners and testified as follows: 

Direct Examination by Mr. Lauderdale: 

Q. Mr. Hedgcock, state your full name. A. Leland M. 
Hedgcock. 

Q. Where are you employed, Mr. Hedgcock, please? 
A. In the Engineer’s office of the District. 

Q. In what capacity? A. Engineer of construction. 

Q. How long have you been engaged in the Highway De¬ 
partment of the District of Columbia? A. 18 years. 

• • • • • 

36 By Mr. Lauderdale: 

Q. Mr. Hedgcock, did you make a personal inves¬ 
tigation of this alley? A. Yes, sir. 

Q. And what did you find there? 

Mr. Friedman: I must object to this witness tes¬ 
tifying as to what facts he found. We are here this 

37 morning to determine just how the Commissioners 
themselves arrived at any public interest and neces¬ 
sity, if such they found. 

The Court: Well, it is not to be assumed that the 
Commissioners went out there individually or per- 
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sonally and examined this condition; they did that 
through their subordinates. This gentleman is one of 
the subordinates. If he went out there and examined 
the facts and reported those facts to the Commis¬ 
sioners and the Commissioners acted upon it, that 
brings the matter within the realm and knowledge of 
the Commissioners. That is the basis of their ac¬ 
tion. The objection is overruled. 

The Witness: I went out and examined this alley, 
and I found out that there was a very acute angle 
located at the north and south, and east and west al¬ 
leys in this square. That angle was so sharp that 
in coming from any one of the two directions you 
could not turn a car— 

Mr. Friedman: I object. I think the witness may 
be competent to testify as to the degree of this angle 
and give the facts. 

The Court: I think that is essential, to do that. 

By Mr. Lauderdale: 

Q. Did you actually try to drive an automobile around 
there, yourself? A. Yes; I tried in the two directions; both 
towards the north and turning east, and coming from the 
east and turning south. 

Mr. Friedman: I again object. The fact that 
this particular witness could not turn an automobile 
around a particular angle does not necessarily prove 
anything. 

The Court: It may not necessarily prove anything, 
38 but we will have to hear his testimony to determine 
whether or not it was done fairly. That is a matter 
for cross examination. You may go into that. 

The Witness: I used an ordinary passenger car. 

By the Court: 

Q. What was the car ? A. A Studebaker. And I could 
not turn the corner from either of the two directions with- 
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out backing, and it was a very close space there to make 
the turn. In other words, you could not drive through the 
alley in either one of those two directions without backing 
the car and making a considerable turning movement back 
and forth in turning the corner. I tried it in both direc¬ 
tions. The angle is a 42-degree angle. That is much less 
than a right angle. A right angle is 90 degrees. And there 
was considerable evidence on the ground that other people 
had done the same thing, backing back and forth, because 
there were marks on the telegraph poles where it was chew¬ 
ed up, and also on the abutting garage, -where they backed 
into it. 

Mr. Friedman: I didn’t hear that last. 

The Witness: Also on the abutting garages where 
they backed into it. In other words, you couldn’t get 
a car around without backing around. 

By Mr. Lauderdale: 

Q. Mr. Hedgcock, do you know -when this alley was laid 
out? A. The alley was originally dedicated by means of a 
subdivision, in 1911. That alley is an old alley so far as 

the public ownership is concerned. 

• • * • • 

39 The Court: He may state whether or not that al¬ 
ley, in its dimensions, is sufficient to answer the re¬ 
quirements of automobile traffic. 

Mr. Lauderdale: All right. I will adopt that ques¬ 
tion. 

Mr. Friedman: I note an objection to it. 

The Court: Yes. Overruled. 

The Witness: The alley in its present state is not 

sufficient for moving automobile traffic at that point. 

• • • • • 

40 Q. And how did this alley come to the attention of 
the Highway Department prior to the determination 
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to take action? A. As a result of a complaint by property 
owners in the square. 

By Mr. Friedman: 

Q. By a property owner in the square? A. By a prop¬ 
erty owner in the square. 

• * * • • 

41 CROSS EXAMINATION by Mr. Friedman: 

Q. Well, who was the party or property owner 
from whom this complaint was received, as a result of 
which you made an investigation? A. This complaint was 
received in 1941, a couple of years ago. I have no recol¬ 
lection. 

Q. It was received from a property owner? A. That 
is right. 

• • • # * 

44 Q. You do have a through alley through from 
Woodley Road through to Thirty-second Street without any 
turning, do you not? A. There is an alley there. 

Q. So that the property owners are adequately served 
by an alley in its present condition? A. Maybe the prop¬ 
erty owners, but how about garbage collections? 

Q. But this alley, from Thirty-second Street to Wood- 
ley Road, are not the property owners properly served; 
and the alley from Cathedral Avenue to Thirty-second 
Street, are not the property owners served by that one al¬ 
ley? A. It depends on the need, if they want to get out 

to the other street. 

• • • • • 

45 By Mr. Friedman: 

Q. Do you know the manner in which the garbage 
trucks and trash trucks use this alley, Mr. Hedgcock, of 
your own personal knowledge? A. Not of my own per¬ 
sonal knowledge. I am not connected with that. 



Q. Have you observed the trucks go through there on 
either of those occasions when you had an opportunity to 
investigate this alley, Mr. Hedgcock? A. No, sir, I have 
not. The onlv thing I have observed is that there is 

m C7 

46 garbage collected from the alley, because there is 
evidence of cans out in the alley, where they have 

space to put them. I have not seen the garbage trucks go 
through the alley. 

Q. Have you any opportunity of knowing, from your 
own personal knowledge, the manner in which the property 
owners in this square 2102 are otherwise serviced, in addi¬ 
tion to the garbage and trash removal service; and by that 
I mean, such as delivery service, pick-up service, repairs, 
and so on? A. No, I have no knowledge of that, except the 
garbage disposal, that is collected from the back, which is 
the normal procedure with an alley back of your house. 

Q. You have no way of knowing how adequately the 
property owners in this square are otherwise serviced, other 
than the garbage and trash removal? A. I have not. 

Q. And you don’t know and have no way of knowing the 
extent to which they use this alley for— A. No, sir; ex¬ 
cept as to the evidence on the plat. 

• • • * • 

By Mr. Friedman: 

47 Q. Have you any opportunity of knowing the 
amount of automotive traffic, other than garbage and 

trash removal trucks, used for this particular alley in this 
square? A. Only to this extent: there are a number of 
garages in the alley. That is fairly well populated, you 
might say, on either side. 

Q. You have made no traffic count in the alley? A. I 

have no actual traffic count on that; no. 

• • • • • 

51 Mr. Lauderdale: If your Honor please, I at this 
time offer in evidence both of these papers, which 
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contain the recommendation of the Highway Depart¬ 
ment to the Commissioners, which the Commission¬ 
ers passed upon and acted upon. 

Mr. Friedman: I must object to these, if your Hon¬ 
or please. I can have no objection to the authenticity 
of the signatures; I am no- making a technical ob¬ 
jection as to the admissibility of public documents, 
or, as such, of these papers, but I presume they are 
offered for the purpose of tending to show or prove 
the information therein contained, which is a sub¬ 
stituted way of going about to establish what was the 
duty of the Commissioners in this case. 

The Court: Does it state the facts of this condi¬ 
tion? 

Mr. Lauderdale: Yes, sir. I might read them to 
your Honor. 

The Court (after hearing the papers read): I 
think they are admissible. 

Mr. Friedman: I note my objection. 

The Court: Objection overruled. 

# • # * • 

52 (D. C. Exhibit 3 is as follows:) 

“E. D. 172990/23. Acquisition of land for alley 
purposes in Square 2102. 

“ January 21, 1942. 
“To The Engineer Commissioner: 

“ (Through the Director of Highways) 

“Attached is correspondence in relation to alley 
conditions in Square 2102, which were first brought 
to the attention of the District authorities by letter 
from Mrs. Kathleen Burnaby under date of October 
20,1941, attached to this file. 

“A study of the conditions at this location has been 
made by the Highway Department, and it has been 
found advisable to acquire an alley cut-off at the ex- 
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treme northern angle of Lot 6. An effort was made 
to acquire this land by purchase or dedication, but 
this could not be done, and the only alternative is to 
acquire it by condemnation. 

“Fonvarded herewith is a plat in duplicate (two 
prints) showing in color the land proposed to be ac¬ 
quired, and it is recommended that the Corporation 
Counsel be directed to institute condemnation pro- 
53 ceedings for the acquisition of the land as shown on 
the plat. 

“Draft of order to be issued by the Commission¬ 
ers is herewith attached. 

(Signed) “F. F. HEALY 
“ Surveyor , D. C. 

“Jan 22 1942 Director of Highways 

“Approved Jan 23 1942 HCW Director of 
Highways 

“Jan 23 1942 To the Board of Commissioners 
Recommended Jan 26 1942 (Signed) R. C. Snow, 
Lt. Col. Corps of Engineers, U. S. Army, Assistant 
Engineer Commissioner. 

“Approved by the Commissioners of the District 
of Columbia sitting as a board Jan 28 1942 
(Signed) G. M. Thornett Secretary.’’ 


(D. C. Exhibit 4 is as follows:) 

“December 12,1941 
“1st Endorsement 
“To the Engineer of Streets: 

“Inspection in the field indicates that, due to acute 
angle, proper turn by vehicular traffic cannot be 
made, without considerable difficulty, at alley corner 
in Square 2102 under discussion in this file. 
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“ Under the above circumstances it is considered 
desirable that condemnation be undertaken, if funds 
are available for such purpose. 

“Recommend reference to the Surveyor, D. C. for 
his information. 

(Signed) “L. M. HEDGCOCK 

“Construction Engineer 

“LMH/ls 

54 “Recommended Dec 12 1941 Engineer of Streets 

“Approved Dec 131941 HCW Director of High¬ 
ways 

“Jan 13 1942 Surveyor.” 

• • • • • 

58 Mr. Friedman: I should like to move that the 
petition be dismissed. I have several grounds, if 
your Honor cares to hear me on them. 

The Court: I should be glad to hear you briefly 
state the grounds. 

There followed a brief discussion. 

# * • • • 

72 The Court: I do not know just what form my 
order shall take, but, in any event, I shall overrule 
the objections of the respondent and make a finding 
under the evidence here, as I said, that there is evi¬ 
dence to support the Commissioners’ determination 
that the acquisition of this land is in the pubic in¬ 
terests. 

• • • * • 


ROBERT W. SAVAGE was called as an expert witness 
on real estate values by petitioners and testified as follows: 

Direct Examination by Mr. Lauderdale: 

• • • • • 

Q. * • • And what lots, if any, did you find to be bene¬ 
fited? 

• • • • • 
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88 A. * * * The benefit on lot 806—I have transcribed 
my amount here—is $3 a front foot, or $150, and the 

$50 figure that I gave applies to lot 31. 

Q. Any other properties? A. No. They are all. 

Q. Now, upon what do you base your conclusion that 
these two lots will be specially benefited? A. Well, the 
test of special benefits is simply the answer to this 

89 question: How much more valuable will the prop¬ 
erties be after this proceeding? And it is my opinion 

that this lot 31 will be worth $50 more, and lot 806 will be 
worth $150 more, and I say that those increased values or 
special benefits are based principally on the greater use of 

the garage facilities at the rear of the lot. 

# * # • * 

CROSS EXAMINATION by Mr. Friedman: 

Q. I presume, Mr. Savage, that you have examined this 
entire square and the land surrounding the particular al¬ 
leys in question; is that correct? A. Yes, sir. 

Q. And have you taken notice of the garages that are 
presently in existence on these properties in this square 
with reference to their closeness to the alley line? A. Yes, 
I have. 

Q. And what does that show? A. I would say that the 
great majority of them sit back from the alley line sev¬ 
eral feet, two or three feet. In one case, if I remember 
correctly, lot 31, I believe the garages were built into the 
house in that case, and so they are recessed to a great 
extent. 

Q. As a matter of fact, aren’t all of the garages set 
well back of the alley line with the exception of this 

90 garage on lot 806? A. 806— 

Q. Before you answer that, I might tell you 
that that seems to be the substance of your previous testi¬ 
mony. A. Yes, that’s right. I would clarify it in this way: 
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that 806 is the only one that I recall at present as being 
right on the line. 

Q. On the alley line? A. Yes, that is right. 

• • * • * 

118 The Court: Have you any other objection? 

Mr. Friedman: No, except that I should like to 
renew the ones I made previously. 

The Court: That will be understood. It will be 
understood that you are objecting to the— 

Mr. Friedman: The proceeding. 

The Court: That you are standing on, reserving, 
all tiie objections you made. 

Mr. Friedman: Yes. That is, the jurisdictional 
question as well, your Honor, previously made. 

The Court: Yes. 

# • • • • 
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BRIEF OF APPELLEES 


STATEMENT OF THE CASE 


The facts as stated in the brief for appellant are substantially 
correct. 


SUMMARY OF ARGUMENT' 


To sustain the contention of counsel for appellant that all of 
the conditions enumerated in Section 1608 of the 1901 
must exist before the Commissioners are authorized to 
extend, widen or straighten an alley would result in 
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The statute authorizes the Commissioners to proceed if any one 
of the conditions enumerated in the statute exists. 
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Counsel for appellant contends that Section 1608 of the 
Code of Law for the District of Columbia, approved March 
3,1901,31 Stat. 1189,1429, as amended by the Act-of Congress 
of February 23,1905, 33 Stat. 733, Sec. 7-301, D. C. Code 1940, 
requires that all of the conditions enumerated therein must 
exist before the Commissioners are authorized to open, extend, 
widen, or straighten an alley. The sustaining of this conten¬ 
tion would result in placing upon the statute an absurd con¬ 
struction contrary to the clear intent of Congress. Under 
appellant's construction of the statute, the Commissioners 
could not open, extend, widen or straighten an alley upon 
the petition of all of the property owners in a square unless 
the Health Officer could certify that such action was neces¬ 
sary on the grounds of public health. So, also, under appel¬ 
lant’s contention, the certificate of the Health Officer would 
be necessary even if the Commissioners should find that the 
opening, extension, widening or straightening of an alley was 
vitally necessary in the public interest for reasons which in 
no way affected the public health. And also under appellant’s, 
contention, if the opening of the alley was necessary for the 
public health and the Health Officer should so certify, the 
Commissioners would be unable to take action to remedy the 
condition in the absence of a petition of the owners of more 
than one-half of the real estate in the square. Clearly Con¬ 
gress did not intend the statute to have any such meaning. 

In the case of In re Opening of Alley in Square 2843 in the 
District of Columbia, 40 W. L. R. 260, appeal dismissed 
Rudolph v. Serisener, 39 App. D. C. 385, the trial court, while 
holding in favor of the property owners on certain of their 
contentions, said with respect to the contention that Section 
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1608 of the Code as amended required all three of the condi¬ 
tions stated in that section to be complied with: 


“The court is of the opinion that it is not neces¬ 
sary, in order for the Commissioners to institute 
a condemnation proceeding to open, widen, extend, 
or straighten an alley, that all three of the condi¬ 
tions stated in the law should be complied with. 

“A proper construction of Section 1608 of the Code 
would seem to authorize the Commissioners to in¬ 
stitute condemnation proceedings for the purposes 
stated, when any one of the three conditions has 
been complied with. In other words, that those 
conditions are meant to be in the disjunctive, and not 
in the conjunctive form. There could be no sense or 
reason in the health officer of said District certifying 
to the necessity for opening alleys, or widening alleys, 
in certain squares, or under certain conditions, that 
the Commissioners might deem the public interests 
required; and certainly no reason for said health 
officer certifying in cases where more than one-half 
of the owners of the real estate in the square peti¬ 
tion the Commissioners to open, widen, extend, or 
straighten an alley therein, which in no way affected 
the public health.” 

Even if the conditions stated in the statute had been joined 
by the conjunction “and”, this court would have the power 
to substitute the word “or” for “and” to conform with the 

v . 

legislative intent. In the case of United States v. Fisk, 3 
Wall. 445, the court said: 


“In the construction of statutes, it is the duty of 
the court to ascertain the clear intention of the legis¬ 
lature. In order to do this, courts are often com¬ 
pelled to construe ‘or’ as meaning ‘and,’ and again 
‘and’ as meaning ‘or.’ ” 


Northern Commercial Company v. United States, 217 
Fed. 33; 

50 Am. Jur. 267. 
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But it is contended by counsel for appellant that as the' 
conditions set forth in Section 1608 of the Code as originally . ‘ - 
enacted were separated by the disjunctive participle “or”, and • 


V- 


this was omitted in the amendment of 1905, it must be as- 

sumed that Congress intended the conditions as set forth in 

w . 
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the amendment to be in the conjunctive form. However, the ; £ 
legislative history of the amendment shows clearly there was^’^v-^ji 
no intention on the part of Congress to work any change with ' % 
respect to this feature of the law. In the report of the Com- ' 
mittee on the District of Columbia of the House of Repre- , 
sentatives (Report 4589, House of Representatives, 58th Con¬ 
gress, 3d Session) to accompany this bill (S. 2654), it appears 
that the bill was drafted by the Commissioners of the District 
of Columbia and submitted to Senator Gallinger, Chairman of 
the Committee on the District of Columbia of the United 

t 

States Senate. This bill amended the 1901 Code by striking - . 
out Sections 1608 to 1613, inclusive, and inserting in lieu -; 
thereof Sections 1608 to 1608(1) and 1609 to 1613, inclusive, 
(Sections 301 to 305, 313 to 318, 320 to 323, and 325 to 327; 
inclusive, Title 7, D. C. Code 1940). The amended Section • r: 
1608 was. enacted in the form submitted by the Commissioners. 

The letter of the Commissioners transmitting the bill to Sen- 
ator Gallinger is contained in the House Committee report. - 
In this letter the Commissioners set up “the principal features *1 ; ■ 
of the bill”, but made no reference to changing from the ^ , 
disjunctive to the conjunctive the conditions upon which the ’ 1 
Commissioners are authorized to open, extend, widen and ' 
straighten alleys. In the report the House Committee said: 


. ■? 


. ’ 

: 

V 
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“The proposed legislation herewith reported is in 
* substance the same as existing law, provided for in 
the District of Columbia Code, giving to the Com¬ 
missioners • the power to open, Widen, extend, and 
straighten alleys and minor streets. 

“It has been found, however, that condemnation 
proceedings therein provided for are not satisfactory, 
it consisting of' a jury under the control of the mar¬ 
shal. The main difference between the present bill 
and the existing law is in the provisions providing 
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for a condemnation jury, and the-condemnation pro- 
ceedingS'to be held under the control of one-of; the 
courts of the District. 

“This measure was drafted by the Commissioners 
of . the District of Columbia, who recommend the en¬ 
actment of the proposed legislation in the following 
letter: 


Office Commissioners of the District of Columbia, 
Washington, December 14,' 1903. 

Sir: The Commissioners of the District *of Colum¬ 
bia have the honor to submit herewith a draft of a 
bill ‘to/amend chapter 50 of an act entitled “ An .act 
to establish a code of law for the District of Colum- 
bit” ’ and to recommend its early enactment. 

This proposed measure has been carefully prepared 
and contemplates legislation which experience has 
demonstrated to be .advisable, the principal features 
of which are as follows: 

Under existing law alleys and minor streets are 
opened hy a proceeding conducted out of court by a 
marshal’s jury of twelve. The proceeding, conse¬ 
quently, is not a matter of record, is not subject' t 9 
judicial supervision, and is extremely and unneces¬ 
sarily expensive. 

The proposed bill puts-this matter in line with all 
other condemnations of land for public use in the 
District of Columbia, such as highways, sites for 
buildings, etc. 

The proposed bill will protect the titles acquired 
by the public for alleys and minor streets. The pro¬ 
vision for notice by publication is contained in our 
recent street-extension acts, and has been declared 
legal and sufficient by the Supreme Court in Wight 
etal, Commissioners, v. Davidson et al. 

Several desirable proposed alley condemnations 
have been suspended or abandoned because of the im¬ 
possibility of obtaining personal service of notice of 
the proceeding upon one or two of very many owners, 
because of the fact of their non-residence in the Dis¬ 
trict of Columbia. The draft herewith makes due 
provision in that respect- 



Under-existing law the eiitire-eosty damages, and 
expenses of the eonriemmtion ior:an.alley/or:H minor 
street must be assessed exclusively upon the land in 
that particular square, the function of the jury simply 
being to apportion that amount within that area. 
This is wrong in principle and results in great in- 
j ustice in.practice. 

If an alley or a minor street is to be opened and 
property adjacent to the .square through-which the 
alley or minor street is to pass is benefited, as in a 
great majority of cases it is, such property should 
bear'the burden to the extent that it maybe bettered.' 
This just principle was carried into the street ex¬ 
tension acts-of J90O, and is -embodied in thls-bilL 


Very respectfully. 


Henry B. F. Macfarland, 
President Board of Commissioners 
District of Columbia. 


Hon. J. H. Gallinger, 

Chairman Committee on District of Columbia, 
United States Senate.” 


In the report of the Senate District Committee on this bill, 
(Report 1816,58th Congress, 2d Session), the Committee con¬ 
tented itself with setting forth the letter /of the Commissioners' 
as an explanation of the purpose of the bill. The bill passed 
the Senate without debate (Congressional Record, VoL.39, p. 
934). In the House, there was no discussion except with 
respect to an ^amendment proposed from the floor to provide 
that the land in an alley .which had been closed should be 
leased and not sold, which amendment was withdrawn (Con¬ 
gressional Record, Vol. .39, p. 2487). It is evident there was 
no intention to change the existing law in any substantial 
manner other than with respect to the manner of conducting 
the condemnation proceedings. A change to require that all 
of the conditions precedent r to the opening, extending, widen¬ 
ing or 'straightenmg of an alley, instead of only one of them, 



must exist before the Commissioners'are* authorized to act 
would have been a very substantial change. 

II 

The determination of the existence of the public interest and 
necessity for widening the alley is vested in the Commis¬ 
sioners and not in the court. 

Counsel for appellant contends that it was the duty of the 
Commissioners to prove to the satisfaction of the court the 
existence of the public interest and necessity for the widening 
of the alley and that these, matters are the subject of judicial 
inquiry. • It may be that if there was no ground upon which 
the Commissioners could have determined that the widening 
of the alley was in the public interest, the court could find that 
their action was arbitrary and capricious, but that is not the 
case here, as will be pointed out more fully hereafter. The 
statute does not vest in the court the power to determine 
when the publie interests require the opening, extension, 
widening or straightening of an alley, but provides that the 
alley may be opened, extended, widened or straightened ‘"when 
the Commissioners deem that the public interests require” it. 
The determination of this question is a legislative and not a 
judicial function. In the case of Joslin Company v. Provi¬ 
dence, 262 U. S. 668, 678, the court said: 

“Fourth . Finally, the validity of the act is chal- 
. lenged as denying due process of law, on the ground 
that the question of the necessity for taking the prop¬ 
erty has not been determined by the legislature it¬ 
self, but is relegated to the city to decide ex parte, 
without appeal or opportunity for hearing and deci¬ 
sion by an impartial tribunal. That the necessity 
and expediency of taking property for public use is a 
legislative and not a judicial question is not open 
to discussion. Adirondack Ry. Co. v. New York, - 
supra, at p. 349; Shoemaker v. United States, 147 
U. S. 282, 298; United States v. Gettysburg Electric 



And in the case of Rindge Company v. Los Angeles, 262 
U. S. 700, 708, the court said: 


“2. Public necessity for the taking. We neces¬ 
sarily accept, as a matter of state law, the holding 
of the District Court of Appeal that the proviso to 
, Section 1241 of the Code made the resolutions of the 
Board of Supervisors conclusive evidence as to the 
necessity ©f taking these particular highways and the 
other matters therein specified.• So construed it was 
held by that court not to be objectionable to any pro¬ 
vision of the State or Federal Constitutions. By this 
we are controlled so far as the provisions of the state 
constitution are concerned. Fallbrook Irrigation Dis¬ 
trict v. Bradley, supra, p. 155; Georgia Railway v. 
Decatur, ante, 432. And so construed this statute is 
not in conflict with the Fourteenth Amendment, 
either because it fails to provide for a hearing by the 
landowners before such resolution is adopted, or 
otherwise. The necessity for appropriating private 
property for public use is not a judicial question. 
This power resides in the legislature, and may either 
be exercised by the legislature or delegated by it to 
public officers. ‘Where the intended use is public, 
the necessity and expediency of the taking may be 
determined by such agency and in such mode as the 
State may designate. They are legislative questions, 
no matter who may be charged with their decision, 
and a hearing thereon is not essential to due process 
in the sense of the Fourteenth Amendment.’ Bragg 
v. Weaver, 251 U. S. 57, 58. ‘That the necessity and 
expediency of taking property for public use is a 
legislative and not a judicial question is not open 
to discussion. . . . Neither is it any longer open to 


Ry. Co., 160 U. S. 668, 685; Boom Co. v. Patterson, 
98 U. S. 403, 406. Neither is it any longer open to 
question in this court that the legislature may confer 
upon a municipality the authority to determine such 
necessity for itself. Bragg v. Weaver, supra, at p. 58; 
Sears v. Akron, 246 U. S. 242, 251. 

“The question is purely political, does not require 
a hearing, and is not the subject of judicial inquiry. 

# # * 7 > 



question in this Court that the legislature may con¬ 
fer upon a municipality the authority to determine 
such necessity for itself. . . . The question is purely 
political, does not require a hearing, and is not the 
subject of judicial inquiry/ Joslin Mjg. Co. v. Provi¬ 
dence, ante, 668/’ 


But even if it be held that it was the duty of the Commis¬ 
sioners to prove to the satisfaction of the court that the public 
interests required the opening of the alley, this was done, since 
the trial court found upon the evidence presented that the 
condemnation of the land “was reasonably necessary for the 
widening of the alley,” and that “the alley in its present con¬ 
dition is inadequate to permit convenient vehicular traffic” 
(Appellant’s App. 10). 


It appears from the record that the Commissioners acted 
upon the recommendation of their subordinates-that the alley 
be widened because “du§ to acute angle, proper turn by 
vehicular traffic cannot be made, without considerable diffi¬ 
culty” (Appellant’s App. 24). The witness Hedgcock ex- 
_ plained the difficulty in greater detail (Appellant’s App. 
18-23). In fact, little more is needed to convince one of the 
need for the widening of the alley than a glance at the con- 
' demnation plat which shows that two alleys, one sixteen feet 
and the other 15 feet in width meet at an acute angle of 42 
degrees. 


Appellant further contends that the testimony of the ex¬ 
pert witness for the District of Columbia shows that the public 
interests could not be involved, since the witness testified that 
only two lots were benefited by the improvement, but the wit¬ 
ness was testifying as to benefits which, if found by the jury to 
exist, would permit the levying of special assessments, as pro¬ 
vided in Section 1608 (g), 1901 Code, Section 7-315, 1940 
Code. It is well settled that assessments may only be levied 
for those benefits which land receives from a local improve¬ 
ment differing from the benefits received by the public at 
large. In the case of Illinois Central R. Co. v.. Decatur, 147 


■ . ■ - ■ 











stitution require it. Rindge Company v. Los Angeles, supra, 
Joslin Co. v. Providence, supra. 

CONCLUSION 

For the reasons herein set forth, it is respectfully submitted 
that the judgment of the court below was right and should be 
affirmed. 


w.;v 
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-Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Stanley DeNeale, 
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